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The 17th November , 1994 
No. 14 /13 /87-6Lab./830 .-- In pursuance of the provisions of section 17 of the Industrial Disputes 
Act, 1947 ( Central Act No. XIV of 1947 ) the Governor of Haryana is pleased to publish the following 
award of Presiding Officer, Industrial Tribunal- cum -Labour Court-II, Faridabad in respect of the dispute 
between the workman and the management of M /s Super Auto India Plot No. 50 , Sector-6 , Faridabad 
versus Khem Chand . 


IN THE COURT OF SH . U. B. KHANDUJA , PRESIDING OFFICER , LABOUR COURT-II , 

FARIDABAD 


Reference No. 240/93 


between 


THE MANAGEMENT OF M /S SUPER AUTO INDTA , PLOT No. 50 , SECTOR -6 , 

FARIDABAD 


and 


. 


THE WORKMAN NAMELY SH . KHEM CHAND S /O LEKH RAM C / O SH . B. M.GUPTA 

E -74 , DABUA COLONY , FARIDABAD 


Present : 

Sh . B. M. Gupta , Authorised Representative for the workman . 


Sh . Jagbir Biadalla , Authorised Representative for the management. 


AWARD 


In exercise of the powers conferred by clause ( C ) of sub -section (1) of section 10 of the Industrial 
Disputes Act, 1947 (herein -after referred to as tbc Act), the Governor of Haryana referred the following 
Dispute between the parties mentioned above to this court for adjudication , -vide Haryana Government 
Endorscment No. 13527- 33 dated the 28th March , 1990 :-- 


Whether the services of Khem Chand were terminated or be f11d lost lien on the job by 

tendering resignation ? The relief, to which is ho entitled as result thercof ? 


2. The case of the workman is that he was initially appointed as Fettler on 1st April, 1983 
with M /6 Super Auto India Pvt . Ltd Plot No. 62 , Sector -6 , Faridabad . Later on this company 
was shifted to Plot No. 50 , Sector -6 , Faridabad as was also converted into two r.cw concerns 
Namely Ms Super Electrical & Engincering Co. and Ms Super Auto India . He had been 
continuously working in one and the same premises under the absolute control of one management. He 
has also been member of ESI and P.F. He had been getting his increments too . The management used 
to get signaturt s of workers including him in order to fabricate record for showing notional breaks in 
service to deny the binefit or regular service . The management illegally terminated his service with 
effect from 3rd August , 1988 without any reason . He is thus , entitled to be reinstated into service 
with contenuity in service anu full back wages . 


3. The management submitted written statement dated 16th October , 1990 stating therein that 
the workman had bren appointed by them purely on temporary hasis for a period of 7 months and 
was discharged on 3rd August, 1988. The reference is thus, bad in law as the workman is not cntiticd 
to any relief . 


4. The workman submitted rejoinder dated 10th April, 1991 reasserting the previous aver 
ments and denying the averments of the management . 


5. On the pleadings of the parties the following issues were framed : 


1. Whether the reference is bad in law 


2. As per reference , 


3 , Relief . 


6. Both the sides have led evidence . 


1 
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7. I have heard the authorised representatives of both the sides and have also gone through the 
Liucnce on record . My findings on the aforesaid issues are as under :-- 


Issues No. 1 & 2 ; 


. 


same 


8. Both of these issues are interlinked and as such are discussed together . 

9. Two witness hav : ben examined by the management. MW - 1 Janak Raj , Time Keeper of 
M /s Supu Auto India Pvt . Ltd., deposed that he had brought the ESI and P. F. returris of 
the company anci the copics of the 

werc Ex . M - 1 

and Ex . M - 2 . The workman 
had worked in their company with effect from 1st April, 1983 to 31st December, 1987 and than had 
iendered resignation Ex . M - 3 scribed in his own hand . The workman had also taken his full & final 
aniount due to him 

due to him through recoipt Ex . M -4 and had recorded so in his hand . MW -2 K.C. Garg , 
Accounts Incharge of the present management deposed that the workman had sbmitted application 
dated 1st April , 1988 Ex , M -5 for seeking appointment and on that application Sh.S.C. Barsii S.nior 
Manager had issuca order for keeping the workman on trial basis for five months . Hc furiner state that 
the workman was discharged from service on 2nd August, 1988 through biter Ex. M -6 due to heavy 
loss of work . The workman had refused to receive this letter and so it was sent to him through registered 
post as per postal receipt Ex . M - 7. This letter was however , received back undeliverd with the report 
of refusal. In the end , ho stated that the workman had earlier submitted application under section 33 -C 
(2 ) of the Act claiming some amount . 


il. 


10. On the other hand , the workman deposed that he was initially appointed in Super Auto 
(P ) Ltd., and then he was appointed in Super Electrical Engineering Co. as both the Companies were 
working in the same plot . He further stated that he was working in Super Auto India at the time of 
termination of his services . In order to show that he had been working continuously dujilig the pericd 
from 1st April , 1983 to 2nd August, 1988 he stated that he had fallen ill on 25th August, 1985 and had 
remained on leave upto 1st June , 1988 for which he was given amount by ESI as indicated in Ex . W -5 . 
He further stated that he had submitted a claim linder section 33- C (2) of the Act as per applications 
Ex. W -6 and that themanagement had filed reply Ex. W.7 . 

The workman himsell slated in his claim satement that he was initially appointed with M /s 
Super Auto India ( P ) Ltd. The wage slips Ex W - 1 to Ex . W - 4 produced the Workman wete 
also issued by M /s Super Auto India (P ) Lid . The wage slip Ex , W -3 relate to the month of October , 
1987. It is thus , clear that the workman had been working with M /S Super Auto India ( P ) Ltd. 
upto October , 1987. The work in admitted that the resignation letter daicc 31st December , 1987. 
Ex. M - 3 was scribed in his hand . He did not state in his claim stoiement that his resignation 
taken by the management from him at the time of his appointment and as such this plea taken by inim 
in his statement can not be accepted . Apart from this, it stands proved from the testimony of MW - 1 
Janak Raj that the workman had tendered resignation on 12th December, 1987 and it 
accepted on 31st December, 1987 and he was also paid full & final uues through receipt Ex. M - 4 . 
MW -1 Janak Raj clearly stated in his cross examination that the paymert as mentioned in receipt Ex. 
M -4 was paid to ile working in his presence . Thus, it stands proved that the workman had worked 
with M /s Super Auto (P ) Ltd. for the period from 1st April, 1983 to 31st December, 1987 . 


1 


was 


was 


12 . 


It stands proved from the testimoney of MW-? K.C. Garg that the workman had 
submitted application dated 1st Apiii , 1988 Ex. M -5 seeking appointment with the preselit manage 
ment. It is the cayofthe muligum illiuself that iilu workman had worked with them upto 2nd August, 1988 . 
It is thus , clear that the workman had worked with the present management during the period from 
1st April, 1988 to 2.0 August , 1988. The evidence led by the workman also strengthen this position 
as the wage slip mark A issued by the present management relates to the month of April, 1988 and the 
workman had also claimed the arrcar of wages for the month of July, 1988 August, 1988 and bonus for 
the ycar 1988-89 by filing application dated 3161 May, 1990 under section 33 - C (2 ) of the Act. The 
written statement datud 1611 August, 1990 Ex. M -7 subinitted by the management docs not 

depict 
anything in favour of the workman . Thus, it emerges from the position discussed above that the 
workman had not boon the cmploymont of the present management during the period from 1st January, 
1988 to 31st March , 1988 . 


13. To counter the aforesaid position Sh . B. M. Gupta authorised represetative of the work 
man vchemently urged that it stands proved from the testimony of the workman supported by the 
statement of WW - 2 Rum Chander Verma that the workman was paid medical allowance amounting 
to Re. 280 by tlle ESI on account of Illness of the workman for 14 days with effect from 25th May, 1988 
to 9th Junc, 1988 , when he was in the service of the present management. WW -2 Ram Chander Verma 
also clearly stated that such medically allowance could only be given to a workman if he had rendered 
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SCIVice for 9 months. Thus, it stands proved that the workman bad been in Ulic sorvicc of the present 
management at least for the period of 9 months prior 10 25th May , 1988. This plea can not be accupied 
for two reasons. Firstly WW -2 Rain Chander Vorma did not produce the completc record sclating to the 
payment of this amount on the ground that it had been Wecded out. Secondly , if this conlluniion is 
accepted then it will have to been taken that the workman was employcd under the presence management 
during the period from 2412 August , 1987 to 25th August, 1988. The workman has hiinself placed 
on record the wages slip W -3. which shows that he was employed with M /s Super Auto India Pvt. Ltd , 
during the month of October , 1987. That being so , the workman could not be in the servicc of the 
present management lilj October, 1987. This position clearly shows that the workman was paid the 
medical allowance duc somc misunderstanding on the basis of ESI cared issued to him by M /s Super 
Auto India (P ) Lid . 

14. It is further noticed that the workman himself admitted in his cross -examination that lic 
was under matric but he could read and write Devnagari script properly . Healso admitted that all 
the three companies working in the same premises were maintaining separate accounts. He also clearly 
admitted that he used to get the wages from the company in which he used to work at particular timc. 
This position clearly shows that the workman had been working in the different companies situated in one 
in the same prcmiscs for the period mentioned above . It stands proved from the position mentioned 
above that he had rendered service Super Auto (P ) Ltd. for the period from 1st April, 1983 to 31st 
December, 1987 and had then tendzred resignation . Conscqucntly, this period can not be clubbed 
with the period of service during which ho had rondercd sorvice with the presont managcmcnt 
This view also finds support from the decision in thc cas : of Vijay Singh versus 

Statc 

of 
Rajasthan and another 1988 LAB I , C. 1125. It is tlus, 

thus, concluded that the workman had 
only worked with the present management with effect from 1st April, 1998 to 3rd August, 1988 . 
He was thus, 101 cntitled to retrenchment henefits envisaged undci section 25- F of thc Act. Resultantly , 
the terinination of service of the workman by the management is legal and valid and he is not entiled 
any rclicf . Issuc No. 1 & 2 are decided accordingly in favour of themanagement and against ilic workman . 
Relief : 

15. In view of my findings on various issues, it is held that tlic termination of sci vices of thic 
workman by the management is legil and valid . He is not entillea to any relief. The award is passed 
accordingly . 

U. B. KHANDUJA , 
Dated : 7th October , 1994 . 

Presiding Officer, 
Labour Court -ll , 

Faridabad . 
Erdorecment No. 3101 , datcd the 31st October , 1994 
A copy with three sparc , cori is forwarded to the Financial Commissioner & Scoictary to 
Government, Haryana , Labour Department. Chandigarh . 

U. B. KHANDUJA , 


1.0 


Presiding Officci, 
Lavour Court- I) , 

Faridabad . 


+ 


No. 14/ 13/87-6Lab./831. - In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1247 (Central Act No. XIV of 1947) th . Governor of Haryana is pleased to publish the following award of 
Presiding Officer , Industrial Tribinal-cum -Labour Court-II, Faridabad in respect of the displitc bx tween the 
workman and the management of M /s Indographic Art Machinery (P ) Ltd.,22 , Ballabgarh versus J.P. Sharma. 
IN THE COURT OF SH . U. B. KHANDUJA , PRESIDING OFFICER , LABOUR COURT- II, 

FARIDABAD 
Reference No. 290/92 . 

between 
THE MANAGEMENT OF INDOGRAPHIC ART MACHINERY ( P ) LTD . , 
22 , MATHURA ROAD , BALLABGARH 

and 
THE WORKMAN NAMELY SH . J. P. SHARMA SIO SH . LAKSHMI NARAYAN , 

SAHUPURA ROAD , UNCHAGAON , BALLABGARH . 
Present : 

Sh.M.S , Nagar , AR , for the workman . 
Sh . R.C. Sharma, AR , for the management: 
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AWARD 


In exercise of the powers conferred by clause (c ) of sub - section (i) of section 10 of the Industrial 
Disputes Act , 1947 ( heroin -after referred to as the Act ), ile Governor of Haryana referred the following 
dispute between the parties mentioned above , to this ccurt for adjudication , vide Haryana Goverment 
Endorsement No. 22648 dated 19th May , 1992 : 

" Whether thetermination of services of Sh.J.P.Sharma is legal & justified . If not, to what relief, 

is he entitled to ? 


2. The case of the claimant is that he had been in the employmentof themanagement as a For man 
for the last above two decades and had never given any opportunity of complaint.His last drawn wages were 
Rs. 2750 p.m. His services were governed by the Certified Sarding Orders of the company . The manage . 
ment in cross violation of the provisions cfthe Certified Standing Orders are puls of natural justice temi. 
nated his service.--vide letter dated 2nd January , 1992 without assigning any reason and justification . Althcugh 
he had been designateci as a Foreman but he was purely a workman as defined under section 2 (S ) of the Act . 
He had to perform manualwoik most ofthe time. He had no managerialor supervisory powers. His services 
could not be terminated withcut follcwing the provisions of section 25-F and 25-N of the Act . He was 
neither paid retrenchment benefii envisaged under section 25-F of the Act nor any permission to retrench 
him from service was taken from the Government required under section 25- N of the Act. The impugned 
order terminating his services is thus , illegal and void . He is entitled to be reinstatcd into service with full 
back wages and continuity in service . 

3. The management submitted writton statementdated 11th November, 1992 taking three objections. 
Firstly that the claimant was not a workman as defincd in Section 2 (S ) of the Act anci as such the reference 
is liable to do rejected , secondly the workman had filed a civilsuit claiming the same relief and so he is 
estopped from perusing and contesting the case. Thirdly the company stocd completely 1uince ara no mar.l 
facturing activity had been carried on since January , 1992 and as such there existed no post on which the 
claimant could be re-appointed /reinstated . Hence the claimant is not entitled to the relief claimed by him , 

4. The claimant submitted rejoinder re-asserting the previous averments and denying the aver 
ments of the management . 


5. On the pleadings of the parties the following issues were framed : 


1. Whether the applicant does not fall within the definition of section 2(S ) of the Act ? 


2. As per terms of reference . 


6. Both the sicies have led evidence . 


7. I have heard the authorised representatives of both the sides ard have also gone through the 
evidence on record . My findings on the aforesaid issues are as follows 


Issue No. 1 : 


8. MW - 1 Yasin Khan deposed that the claimanthad been working with them as a Supervisor. He 
had been invested with powers of signing letters, granting increments , sonction of leave ard to make re 
commendations formaking new appoiniments .. Inthe end ,he deposed that 10-15 persons used 10 work under 
him : 


9. On the other hand ,the claimant deposed that he used to work as Foreman in the pattern shop , 
He used to be sole worker in the pattern shop and do the work by his own hands . No worker used to work 
under him . He also placed on file his appointment letter dated 12th October , 1973 Ex. W -1 . 

10. On the basis of aforesaid evidence , it has been submitted on behalf of the management that 
as per provision of section 2 (S ) of the Act, a person who being employed in supervisory capacity draw 
wages exceeding 1600 p.m. is excluded from the term workman defined in section 2 (S ) of the Act . In the 
instant case admittedly the claimant was appointed in supervisory capacity as a Foremanthrough letter Ex , W -1 
and his salary was Rs. more than 1600 p.m. It is also proved from the statement ofMW -1 Yasin Khan 
referred to above that the claimant had been actually working as a supervisor . That being so ,he is not a work 
man defined under section 2(S ) of the Act. 

11. in repiy , it has been contended on behalf of the claimant that themere designation of Supervisor 
does not exclude a pason from the definition of term workman . It is the primary duty assigned to a person 
which is the deciding factor. The claimant has vouched that he used to do the job himself and no worlaman 
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used to b : under him . MW.1 Yasin Khan did not produce the record pertaining to the alleged grant of 
lacrements by the claimant or sanction of leave of any worker by him . He also could not give details of 
the persons recommended by the claimant for fresh recruitment. The claimant was thus a workman as de. 
fined under section 2 (S ) of the Act . 


12. To shore the aforesaid position the authorised representative of this claimant relicci on the 
decision in the case between M /s Blue Star Ltd.and N.R.Sharma and others 1975( 31 ) FLR 102 in which it 
was held that the essence of supervisory nature of work under section 2(S ) is the supãrvision of the one 
person over the work of others . Supervision contemplat c. direction and cortiol. Ordinary supervision 
is not supervisory with in the meaning of section 2 (S ) ; rather supci vision of higher type over ordinary 
supervision would b : entitled to b : called supervisory within the meaning of section 2 (s ) of the Act. 

13. In South Indian Balik Ltd.,versus A.R. Chaku AIR 1964 Supreme Court 1522 their loidships 
of the Supreme Court referred to paragraph 332 of Shastri award which peiniciei t that ily more fact that a 
person was designated as a Accountant would not take him out of the cale Loty (if the wcikman . For the 
same reason , the more fac that the claimantwas designated and appointe s Formen pattern shcp will not 
being him cut from the definition of the term workman defined in section 2(S ) of th : Act . A division bench 
of Midras High Court held in the case bulw.cn Engincering Constructior Corporain Lic .,Madras and 
Additional Labour Court, Macras and anothc1s 1980 ILJ 16 1hat the nature of woik and nutil nomen 
clature that is to be considered in deciding whether a prout workman or not. In this case ,it washeld 
that a person appointed as For man (carpentry ) was a workman as ccfine click! Seclier 2(S ) ( ft) : Act even 
though ha was to do tha job such a slittering assigned to him with the lielp of 10–12 carpenters in accor 
dance with the designs and specifications given . The managemeni her. 1101 accuse any ciocumentary evi 
dence to prove that the claimant was invested with thr powers of signir: ppis, granting incicment, sanc 
tioning leave and making recommendatic r: ir new recruitment si stálec by MW -1 Yesin Khan in his exami 
nation in Chief and as such this position can not b . taken to b : correct. Morovirin cross - examination 
MW -1 Yasin Khan firstly susted that the claimant was incharge of carpentry {1c pattun shop and 7 108 
persons used to work in the patternshrp : In the next broath hr stated that paint shop was also under the clai 
mant and in that Paint Shop Rampal Painter, Akhey Singh Carpenter .Jagmoh n Pa niter anc. Brij Lal Furnace 
Operator/incharge used to work . H : however, concluded that no other worker except th -se four persons 
used to work under the claimant and all of these four persons used to wcik in the Paint Shop . He bowever , 
admitted that the name of thº claimant did not exist in the attesidance rezister of Paint Ship asthe claimant 
was a foreman and a foreman had no fixed department. The claimant staled on call: that he used to work 
single handed in the Pattern Shop and one Mr. Bahugana was the incharge of Paint Shop . Admittedly the 
claimant was appointed as Foreman Pattern Shop . The management has not placed on record any other 
order to show that the claimant was made incharge of Paint Shop and Carpentry Shop . The statement 
made by MW -1 Yasin Khan is cloarly self-contradictory and can not relicd upon . It is thus.concluded that 
the claimant used to work single handed as a Foreman Paiteri: Shop and he used to get patterns prepared from 
th : market to meat the omergency ofexcessivework . Cons quiently , it is hold that ihe claimant was a work 
man as döfined under siction 2(s of the Act . Issue No.1 is decided against th : management and in favour 
of the clainiant. 


Issuc No , 2 : 


14. It has been submitted on behalf of the management that it is clear from the condition No.4 
of th : appointment litter Ex . W. that the services of th : claimant could bitciminatcci by giving him onc 
month notice or onemonth salary in lieu th :re of. The servic s of the claimant wore terminateci uncil the 
provision of this clause ofappointment letter and he was asked to collect his dues from the account section 
between 10 A.M. to 4 P.M.after submiting necessary clearance . The claimant would have also been paid 
the retrenchment compensation if he had gone to the account section as per direction of the management . 
Thus, the termination of services of the claimant by the managem int is legal and valid . To support this plea 
a reference has b :en made to the case of Hari Singh VersusPresiding O.licir , Industrial Tribunal-cum -Labour 
Court, Rohtak and anothers 1993 LLR 385 in which the workman had remained absent and wastrcated to 
have abandoned the job . Since the workman was not present, notice was sent 10 him by post at his local 
address and ho was asked to contact the office of the companyto collect his dues. In these circumstances, il 
was held that it meant nothing except that the workman was entitled to collect his ducs as contemplateci 
Under Section 25- F of the Act. It was further held that such an offer amounts to iendering the...mount to 
the workman along with retronchmynt notice especially when the office of the company is situatec at the place 
of the residence of the workman . 


15. It is not disputed that the claimant was entitled to get retrenchment compensation bsing a 
workman . In the case referred to above by the AR for the management, the manageni- nt h3 clearly ad 
vised the workman to contact the office of the company during working days from 10 a.m.to 4 p.m.forth , 
collection of his ducs . In the instant case ,th : management advised the claimant to collect his dues if any , 
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from the account section . The words if any used in this letter clearly indicate that the management did not 
want to pay retrenchment bonefit to the claimant envisaged under Section 25 -F of the Act . That being so , the 
law faid down in that case can not be appliod on the facts of the instant case and the contention raisc d by 
the management is rejected . 


16. It lias bzen next urged on bzhalf of the management that the reference made by the Government 
itself to the court is illegal as the dispute regarding retrenchment is not covercd in the Second Schedule and it , 
is covered in the third! Schcduje . The reference should have been made to the Industrial Tribunal . Hence 
the workman is not entitled to any relief. To support this plea a reference has been made to the case between 
U.P. Electric Supply comapny Ltd., and R.K. Shukla 1960-70 Supreme Court case page 889, 


17. The contention raised on behalf of the management can not be prevailas the proviso to section 
10 (1) (d ) of the Act itself states that where the dispute relates to any matter specified ir the Third Schecule ard 
is not likely to affect more than 100 workmen , the appropriate Government may , if it so thinks fit,make the 
reference to the Labour Court under clause (c) . 


18. It is concluded that the termination of services of the claimant by the managenient without 
complying with the provision of Section 25-F of the Act is illegal and unjustified . Consequently , the claimant 
is entitled to reinstatement into service with continuity in service and full back wages . It is however , not 
disputed that the factory was closed in July , 1992. That being so , the claimant shall be deemed to have been 
retrenched on 31st July , 1992 on the closure o the factory . He bethus, givan all bonefits accuring to him on 
this count till that date . The award is passed accordingly . 


U. B. KHANDUJA , 


The 27th October, 1994 . 


Presiding Officer , 
Labour Court - II , 

Faridabad . 


Endorsement No. 3104 , dated 31st October , 1994 . 


copy with three spare copies is forwarded to the Financial Commissioner & Secretary to the 
Government Haryana , Labour Department , Chandigarh.. 


U. B. KHANDUJA , 

Presiding Officer , 
Labour Court- 1] , 

Faridabad 


No. 14 /13 /87-6 Lab./832.-In pursuence of the provisions of Section 17 of the Industrial Disputes 
Act, 1942 (Central Act No. XIV of 1947) the Governor of Haryana is pleased to publish the followirg award 
of Presiding Officer, Industrial Tribunal-cum -Labour Court - II , Faridabad respect of the dispute between the 
workman and thë management of M /s Indographic Art Machinery Co. (P ) Ltd., 22, Ballabgarh versus 
Sudershan Kumar : 
IN THE COURT OF SH U. B. KHANDUJA , PRESIDING OFFICER , LABOUR COURT-II , 

FARIDABAD 


Reference No. 291,92 . 


between 


M /S INDOGRAPHIC ART MACHINERY COMPANY (P ) LTD ., 22 MATHURA ROAD , 
BALLA.BGARH . 

Maragement 


versus 


SH . SUDERSHAN KUMAR GOYAL SO LATE SH . JNDER LAL GOYAL , C / O SH . 
MOHINDER GOYAL , ADVOCATE , HOUSE NO . 102, 100 FEET ROAD , CHAWALA 
COLONY, BALLABGARH (FARIDABAD ) 

Workuau 


Presert : 


Sh . M. S. Nagar, AR , for the workman . 


Sh . R. C. Sharma, AR , for the management . 
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AWARD 


In exercise of the powers conferred by clause (c) of Sub -Section (1) of Sectic n 10 ct the Ircustrial 
Disputes Act, 1947 (hereinafter referred to as the Act ), the Governor of Haryana referred the following 
dispute between the parties mentioned abyve , to this Court for adjudication , -vide Haryana Government, 
Badorsement No. 22663-69 dated 19th May , 1992 


“ Whether the termination of services of Sh . Sudershan Kumar Goyal is legal & justitied! ? If not , 

to what relief, is he entitled to ? 


2. The case of the workman is that he had been in the employment of the management as a Plastning 
Asstt . for the last about nine ycars and had never givor any cpportunity cf claimant. His last drawn wages 
were Rs . 1330 /- p.m. His services were governed by the Certified Standings of the compa , y . The manage 
mont in gross violation of the provisions of the certified starding orders and des of natural justice terminated 
his services --- vide letter dated 2nd January, 1992 without assigniig any re: son and justification . His services 
could not be terminated without folicwing the provisions of Secrion 25 -F and 25- N of the Act. He was 
neither paid retrenchment benefit envisaged under Suction 25 - F of the Act nor any pumission to retrench: 
him from service was taken from the Govi . rcquired under Sect ( r 25-N of the Act. The impugncd order 
terminating his services is thus, illegaland voic!." He is entitled to be rinstated into scivice. will ful; back 
Wages and continuity in servicc. 


3. The management submitted written statement dated 11th November, 1992 taking iwo preli 
minary objections. Firsily that the workman had filed a civil suit claiming the same relief and so he is 
estopped from perusing and conteting the case. Secondly the company stccd completely ruince and no 
manufacturing activity had beca carried on since January 1992 and as such, there existed no pcst on which 
the workman could be re- sppcinted reinstatce !. It was further mentioned that the workman was not governed 
by Certificd Standings Orders of the company and was only governed by the contract of service. His services 
were terminated as per conditions embocied in his appoirimere lettir and so the impugncd 2clicr of the 
management is legal and valid . 

4. The workman submitted rejoinder re -asserting the previous avements are derying 1]:c aver . 
ments of the management . 

5. On the pleadings of the parties the folic wing issues was fram : 
1. Whether the termination of services of Sh . Sudershan Kumar Goyal is legal and justifice ? If not, 

to what relief, is he entitled to ? (As per terms of reference ). 
6. Both the sides have led evidence . Which was recorded in the case Refercnce No. 290/92 , 
J. P. Sharma Versus Indographic Act Machinery Co. (P ) Ltc . 

7. I have heard the authorised representatives of both the sides and have also gone through the 
evidence of record . My findings on the aforesaid issuc are as follows :-- 


Issue No 1 : 


. 


8. It has been submitted on behalfof the managem « ni thaithe workman ac mittci il, rejcirder that loc 
had filed a civil suit which was cismissed as withdrawn thus, he was estopp d from raising the dispute 
under the Act having availed of alternative remedy . In reply , it has bien submitted that the claimanthad 
fied the civil suit for restraining themanagement from disposing alienatirg.ily properly but the same was 
withdrawn as the management had alicnatid their properties ciutins the pendencyctibe suit. This plia of 
the workman has to prevail as MW -1 Yasin Khan admitteo in his statement made in the court that the work . 
man had fileci the civil suit restraining the management from disposing/alie nating properties. The workman 
had not filed the suit claiming the relief for his reinstatement and as such it has no effect on the present 
proceedings . Consequently, the cbjection taken on bolalf of the management is not tcrable . 

9. It has next bien contended on behalf of the management that the services of the workman were 
terminated as per terms and conditiors of his appointm al ard as such the impugned action is legal and valid 
In reply , it has buen submitted that it is not disputed that the workman had rendered suivice for a pciicd of 
about 9 years prior to the date of termination of his scivices. It is also not disputed that the workmall was a 
workman defined under Section 2(S) of the Act and as such he was governed by the provision of the Act, 
In this situation the services.cfthe workman could not be terminated simply as per terms and concilior s cf his 
appointment. His services could be terminated by following the provisiors of Sectic n 25- F of 1hc Act which 
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were not complied with , thus , th : impugned action of the management is illegal and unjustificd . There is 
merit in the submission made on behalf of the workman because the terms and conditions of appcinime111 Icttcr 
could not hav : over riding effect to the provision of the Act. So the contention raised on b half of the manage 
mint can not b : accepted . 


10. Faced with the aforesaid position Sh.R.C.Sharma authorised representative of the management 
urged that it is clear from the impugned order that the workman was asked to collect his clues from the Account 
Suction betwzen 10 a.m. to 4 p.m.after submitting necessary clearance . The workman would have been paid 
th : retrenchment compansation if he had gone to the Account section as per direction of themanagement.Thus 
it stands proved that themanagement had compli.d with the provision of Section 25 - F of the Act: To support 
this plea a reference has bzen made to the case of Hari Singh versus Presiding Officer, Industrial Tribunal-cum 
Labour Court, Rohtak and anothers 1993 LLR 385 in which the workman had remained absent and was 
treated to lav : abandoned the job . Since the workman was not present, notict was sent to him by post at his 
local address and he was asked to contact the office of the company to collect his dues . In these circun 
stances, it was held that it mean nothing except that tha workman was entitled to collect his ducs as con 
templated under S :ction 25- F of the Act. It was further hold that such an offer amounts to tendering the 
amount to th : workman along with retrenchment notice especially when the office of the company is situated 
at the place of the residence of the workman . 

11. In th : C:is referred to above , the management had clearly adviscci thc workman to contact the 
office of the company during the working days from 10 a.m. to 4 p.m. for the collectior of his c ucs In the 
instant case , the management advised the workman to collect thuis ducs any from the Account Section . The 
words if any used in this lelter clearly indicate that the management did not want to pay retrenchment benefit 
to the workman envisaged under Section 25.F of the Act. That being so , the law laid down in that case can 
not b : applied on the facts of the instant case and the contention raisce by the management is rejected . 


12. It has been next urged on behalf of the management that the reference mrdc by the Govi . 
itself to the court is illegal as the dispute regarding retrenchment is not covered in the second Schedule and it is 
covcreci in the Third Schedule . The reference should have been made to the Industrial Tribunal. Hence the 
workman is not entitled 10 any relief . To support this plea a reference has been made to the casc between U.P. 
Electric Supply Company Ltd., and R. K. Shukla 1960-70 Supreme Court case page 889 . 

13. The contention raised on b :half of the management can not be prevail as the proviso to Szction 
10 ( 1(c ) of th : Apt itself states that where the dispute relates to any matter specificd in the Third Schecule 
and is not likely to effect morc than 100 workman , the appropriate Govt.may if it so thinks fit, make the 
reference to the Labour Court under clause ( c ) . 


14 If is concluded that the termination of services of the workman by the management without 
complying with the provision of Section 25- F of the Act is illegal and unjustified Consequently , thc wosk 
min is entitled to ruinstatement into service with continuity in service and full back wages . It is however, not 
disputes that the factory was closed in July 1992. That being so , the workman shall bz deemed to have re 
trenched on 31st July , 1992 on the closure of the factory Heb2 thus, given all beneliis accurirg to him on this 
count till that date . The award is passed accordingly . 
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